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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL  1495-6] 

Hazardous  Waste  Management 
System:  Cooperative  Arrangements 
With  States  That  Are  Developing 
Programs  for  RCRA  Authorization 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  General  Guidance  for 
Entering  Into  Cooperative 
Arrangements. 

summary:  On  January  29, 1980,  the 
Agency  published  in  the  Federal 
Register  an  "Advance  Notice  of  Final 
Regulation”  for  the  authorization  of 
state  hazardous  waste  programs  under 
RCRA.  The  Agency  there  stated  that  it 
contemplates  entering  into  cooperative 
arrangements  with  States  that  seek 
interim  authorization  for  their  hazardous 
waste  programs  but  fail  to  qualify.  This 
notice  indicates  generally  the  Agency’s 
guidance  on  policy  and  procedures  to  be 
followed  in  developing  and  entering  into 
such  arrangements.  Specific  topics 
addressed  include  the  purpose  of 
cooperative  arrangements,  their  scope, 
the  generic  situations  where  cooperative 
arrangements  may  be  entered  into,  and 
general  procedures  to  be  followed  in 
developing  and  entering  into 
cooperative  arrangements.  The  final 
regulation  for  the  authorization  of  State 
hazardous  waste  programs  was 
published  yesterday  in  the  Federal 
Register  (40  CFR  Part  123). 

FOR  FUTHER  INFORMATION  CONTACT: 
Region  I:  Dennis  Huebner,  Chief, 
Radiation,  Noise,  and  Solid  Waste 
Branch,  John  F.  Kennedy  Building, 
Boston,  Massachusetts  02203,  (617J 
223-5708. 

Region  II:  Dr.  Ernest  Regna,  Chief,  Solid 
Waste  Branch,  26  Federal  Plaza,  New 
York,  New  York  10007,  (212)  264-0503/ 
4/5. 

Region  III:  Robert  L.  Allen,  Chief, 
Hazardous  Materials  Branch,  6th  & 
Walnut  Streets,  Philadelphia, 
Pennsylvania  19106,  (215)  597-0980. 
Region  IV:  James  Scarbrough,  Chief, 
Residuals  Management  Branch,  345 
Courtland  Street,  N.E.,  Atlanta, 

Georgia  30308,  (404)  881-3016. 

Region  V:  Karl  J.  Klepitsch,  Jr.,  Chief, 
Waste  Management  Branch,  230  South 
Deffrborn  Street,  Chicago,  Illinois 
60604,  (312)  806-6148. 

Region  VI:  Stan  Jorgensen,  Acting  Chief, 
Solid  Waste  Branch,  1201  Elm  Street, 
First  International  Building,  Dallas, 
Texas  75270. 

Region  VII:  Robert  L.  Morby,  Chief, 
Hazardous  Materials  Branch,  324  E. 


11th  Street,  Kansas  City,  Missouri 
64106,  (816)  374-:3307. 

Region  VIII:  Lawrence  P.  Gazda,  Chief, 
Waste  Management  Branch,  1860 
Lincoln  Street,  Denver,  Colorado 
80203,  (303)  837-2221. 

Region  IX:  Arnold  Den,  Chief, 
Hazardous  Materials  Branch,  215 
Freemont  Street,  San  Francisco, 
California  94105,  (415)  556-4606. 
Region  X:  Kenneth  D.  Feigner,  Chief, 
Waste  Management  Branch,  1200  6th 
Avenue,  Seattle,  Washington  98101, 
(206)  442-1260. 

Headquarters:  Sam  Morekas,  U.S. 
Environmental  Protection  Agency, 
Office  of  Solid  Waste  (WH-563), 
Washington,  D.C.  20460,  (202)  755- 
9145. 

Dated:  May  5, 1980. 

Eckardt  C.  Beck, 

Assistant  Administrator  for  Water  and  Waste 
Management. 

GENERAL  GUIDANCE  FOR 
COOPERATIVE  ARRANGEMENTS 
WITH  STATES  THAT  ARE 
DEVELOPING  PROGRAMS  FOR  RCRA 
AUTHORIZATION 

I.  Background 

On  January  29, 1980,  the  Agency 
published  in  the  Federal  Register  an 
“Advance  Notice  of  Final  Regulation” 
for  the  authorization  of  State  Hazardous 
Waste  Programs  under  Section  3006  of 
the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).  The 
purpose  of  the  notice  was  (1)  to  provide 
advance  guidance  to  States  to  give  them 
full  opportunity  to  qualify  for  interim 
authorization  by  the  effective  date  of  the 
first  phase  of  the  Federal  program;  and 
(2)  to  assist  States  in  developing  an 
authorization  plan  that  describes  how  a 
State  will  develop  a  program  capable  of 
receiving  final  authorization. 

The  notice  also  indicated  that  the 
Agency  is  contemplating  entering  into 
cooperative  arrangements  with  States 
which  fail  to  qualify  for  interim 
authorization.  Following  is  the  Agency’s 
general  guidance  on  policy  and 
procedures  to  be  followed  in  developing 
such  cooperative  arrangements. 

II.  Purpose 

EPA  will  implement  the  Federal 
hazardous  waste  program  in  those 
States  which  cannot  qualify  for  interim 
authorizaiton  by  the  effective  date  of  the 
Federal  program.  In  those  States,  EPA 
will  encourage  the  cooperation  and 
participation  of  the  State  in 
implementing  the  Federal  program  until 
that  State’s  program  receives 
authorization.  A  State  would  receive 
financial  support  for  its  activities 
through  the  RCRA  Section  3011  grant 


program.  A  cooperative  arrangement  is 
designed  to  avoid  duplicative  Federal 
and  State  activities,  to  maximize  the 
efficient  use  of  State  and  EPA  resources, 
to  minimize  the  disruption  of  existing 
State  programs,  and  to  reduce  confusion 
to  the  regulated  community.  A 
cooperative  arrangement  should  also 
enhance  the  orderly  development  of  an 
authorized  State  program  because  of  the 
State’s  participation  in  and  increasing 
familiarity  with  the  Federal  program. 

Where  a  State  does  not  receive 
interim  authorization  and  a  cooperative 
arrangement  is  established  instead,  EPA 
will  maintain  basic  responsibility  for 
administering  the  Federal  program  and 
will  be  fully  accountable  for  a  State’s 
activities  in  support  of  the  Federal 
program  under  the  cooperative 
arrangement. 

III.  Scope  of  Cooperative  Arrangements 

A  cooperative  arrangement  will 
identify  the  respective  responsibilities  of 
both  EPA  and  the  State  agency  in 
implementing  the  Federal  hazardous 
waste  program.  EPA  will  retain 
regulatory  responsibility  for  the  Federal 
program  whenever  cooperative 
arrangements  are  entered  into.  A  State’s 
responsibility  under  a  cooperative 
arrangement  may  be  administrative  and 
it  may  involve  sharing  of  information 
and  making  recommendations  to  EPA. 
The  specific  administrative  tasks  to  be 
performed  will  undoubtedly  vary  from 
State  to  State. 

IV.  Situations  Where  Cooperative 
Arrangements  May  Be  Entered  Into 

Cooperative  arrangements  will  only 
be  used  during  the  interim  authorization 
period  and  when  a  State  is  working 
toward  authorization  of  its  hazardous 
waste  program.  A  cooperative 
arrangement  may  be  entered  into  in  the 
situation  where  a  State  possesses 
interim  authorization  but  lacks  the 
authority  to  operate  a  manifest  tracking 
system.  EPA  envisions  the  following 
general  types  of  situations  as 
appropriate  for  cooperative 
arrangements: 

A.  State  Works  Toward  Authorization 

A  cooperative  arrangement  could  be 
used  in  two  particular  circumstances  in 
States  that  do  not  qualify  for  interim 
authorization:  (1)  Where  an  existing 
State  program  could  be  coordinated 
with  the  Federal  program,  and  (2)  where 
a  State  would  help  administer  portions 
of  the  Federal,  program.  It  is  possible  for 
both  of  these  situations  to  be 
encompassed  in  a  cooperative 
arrangement  for  a  particular  State. 
Following  is  a  more  detailed  discussion 
of  these  two  aspects  of  a  cooperative 


Federal  Register  /  Vol.  45,  No.  99  /  Tuesday,  May  20,  1980  /  Notices 


33785 


arrangement  for  States  not  qualifying  for 
authorization. 

1.  Existing  State  Program  Coordinates 
with  Federal  Program.  In  a  State  that, 
under  State  law,  has  an  existing 
hazardous  waste  management  program 
which  does  not  qualify  for  interim 
authorization,  the  State  will  most  likely 
continue  to  operate  its  program  after  the 
Federal  program  goes  into  effect.  To 
maximize  the  efficient  use  of  State  and 
EPA  resources  and  to  minimize  the 
duplicative  impacts  of  two  programs, 
EPA  and  the  State  may  wish  to 
coordinate  the  implementation  of  their 
programs.  Thus,  a  cooperative 
arrangement  could  provide  that  the 
State  would  furnish  information  to 
Federal  authorities,  with  EPA  retaining 
ultimate  authority  to  utilize  the  data  in 
carrying  out  the  Federal  program. 

An  example  of  this  type  of 
arrangement  is  a  situation  where  a  State 
gathers  information  pursuant  to  its 
inspection  and  enforcement  authority 
under  State  law.  A  cooperative 
arrangement  between  ^A  and  the  State 
could  provide  that  this  information  be 
shared.  The  information  would  assist 
EPA  in  determining  whether  any  Federal 
standards  were  being  violated.  A 
cooperative  arrangement  would  also 
need  to  address  whether  State 
information  gathering  procedures  meet 
Federal  requirements,  particularly  those 
pertaining  to  chain-of-custody,  so  that 
EPA  would  know  whether  it  could  use 
the  information  gathered  by  the  State  in 
a  Federal  enforcement  action.  The 
arrangement  would  have  to  address 
whether  the  State  obtains  information 
under  a  claim  of  confidentiality,  and  if 
so,  whether  a  State  could  arrange  to 
share  this  information  with  EPA. 

In  some  cases  State  statutes  provide 
for  enforcement  remedies  that  are 
similar  to  those  of  the  Federal  program. 

In  such  instances  EPA  may  choose  to 
accept  a  particular  State  enforcement 
action  as  acceptable  for  the  Federal 
program,  eliminating  the  need  for  two 
enforcement  procedures.  However,  EPA 
retains  the  authority  to  take  any 
enforcement  action  it  deems  necessary. 

There  is  also  a  need  for  cooperation 
between  EPA  and  the  State  agency 
when  a  State  presently  possesses 
permit-issuing  authority  and  intends  to 
continue  operating  its  own  program 
after  the  Federal  program  goes  into 
effect.  In  these  situations,  EPA  may  seek 
by  means  of  a  cooperative  arrangement 
to  utilize  joint  permit  issuance 
procedures  (i.e.,  joint  public  notice, 
public  hearings,  response  to  comments, 
etc.).  EPA  will,  of  course,  make  the  final 
determination  concerning  issuance  of  all 
Federal  permits. 


2.  State  Administers  Portions  of  the 
Federal  Program.  A  second  general 
situation  appropriate  for  cooperative 
arrangements  is  where  a  State 
hazardous  waste  program  does  not 
qualify  for  interim  authorization  but  the 
State  possesses  adequate  resources  to 
administer  portions  of  the  Federal 
program.  A  cooperative  arrangement 
could  then  designate  the  State  as  EPA’s 
agent  to  perform  the  tasks  of 
administering  a  specific  element  (or 
elements]  of  the  Federal  program, 
although  EPA  would  retain  the 
responsibility  for  substantive  decision¬ 
making. 

Under  this  type  of  arrangement  the 
State  could;  (1)  Review  records  and 
reports  required  by  the  Federal  program 
(providing  all  applicable  Federal 
conHdentiality  provisions  are  observed) 
and  (2)  review  and  make 
recommendations  concerning 
applications  for  Federal  hazardous 
waste  management  facility  permits. 

However,  certain  program  elements 
do  not  lend  themselves  to  this  type  of 
cooperative  arrangement.  For  example, 
EPA  cannot  under  the  present  language 
of  Section  3007(a)  designate  employees 
of  unauthorized  States  to  conduct 
inspections  of  persons  involved  in 
hazardous  waste  management.  Thus, 
employees  of  an  unauthorized  State 
could  conduct  inspections  only  pursuant 
to  independent  State  authority.  On  the  ' 
other  hand,  a  cooperative  arrangement 
could  provide  for  analysis  by  State 
employees  of  data  collected  by  Federal 
authorities  pursuant  to  Section  3007,  or 
could  provide  that  State  employees 
accompany  a  Federal  official  on 
inspections. 

B.  State  Has  Interim  Authorization  But 
Lacks  Manifest  Authority 

It  is  possible  for  a  State  to  be  granted 
interim  authorization  even  though  it 
lacks  statutory  authority  to  operate  a 
manifest  system  and  to  otherwise 
regulate  generators  and  transporters.  In 
this  situation  EPA  and  the  State  could 
agree  that  the  State  would  administer 
the  Federal  requirements  (as  EPA’s 
agent)  for  generators  and  transporters 
(including  the  use  of  the  Federal 
manifest  system)  and  could  enter  into  a 
cooperative  arrangement  to  this  effect. 
Once  again,  the  final  authority  for  that 
part  of  the  program  would  remain  with 
EPA. 

V.  General  Procedures 

States  should  seek  a  cooperative 
arrangement  with  EPA  as  soon  as  the 
determination  is  made  that  the  State 
cannot  qualify  for  interim  authorization 
by  the  effective  date  of  the  Federal 
program.  These  arrangements  will  be 


most  useful  during  the  implementation 
of  the  Federal  hazardous  waste  program 
if  they  are  formulated  as  soon  as 
practicable. 

To  apply  for  a  cooperative 
arrangement  the  State  must  submit  the 
draft  cooperative  arrangement  along 
with  a  development  plan.  Specific  tasks 
under  the  arrangement  will  be  included 
in  the  State’s  annual  work  program.  The 
respective  responsibilities  of  States  and 
EPA  in  this  arrangement  should  also  be 
reflected  in  the  armual  State/EPA 
Agreement.  As  is  customary,  EPA  will 
work  closely  with  the  State  as  the  State 
develops  these  documents. 

The  development  plan  must  show 
generally  how  the  cooperative 
arrangement  will  enhance  development 
of  a  program  that  will  qualify  for 
authorization.  Where  a  State  proposes 
to  administer  portions  of  the  Federal 
program,  the  cooperative  arrangement 
must  clearly  show  that  the  State 
possesses  adequate  resources  (including 
available  personnel  and  necessary 
expertise)  and  legal  authority  to  perform 
and  tasks. 

The  cooperative  arrangement  must  set 
forth  specific  roles,  tasks,  products  and 
schedules  for  both  the  State  Agency  and 
EPA.  EPA  and  the  State  agency  will 
review  the  cooperative  arrangement 
periodically  for  adequacy  of 
implementation  and  for  adjustment  as 
necessary. 

A.  Relationship  to  RCRA  Section  3011 
Grant 

The  RCRA  Section  3011  State  grant 
will  be  based  upon  the  cooperative 
arrangement  established  by  EPA  and 
the  State.  The  grant  funds  awarded  to 
the  State  will  be  commensurate  with  the 
tasks  to  be  performed  by  the  State  under 
the  cooperative  arrangement.  In 
‘  determining  grant  levels  EPA  will  also 
consider  the  priority  of  the  State  tasks 
under  the  cooperative  arrangement  as 
compared  to  all  other  tasks  associated 
with  carrying  out  the  Federal  program  in 
that  State.  Subject  to  Appropriations 
Act  limitations,  grant  funds  not  awarded 
in  support  of  its  cooperative 
arrangement  may  be  reprogrammed  by 
EPA  into  other  accounts  to  meet  the 
costs  of  administering  the  Federal 
program  in  a  State.  Given  the  current 
funding  levels  and  Agency  priorities  no 
State  grant  award  will  be  made  in  fiscal 
year  1981  except  where  a  State  is 
administering  part  of  the  Federal 
program  under  a  cooperative 
arrangement  or  where  a  State  has 
received  interim  authorization. 

B.  Public  Participation 

In  accordance  with  the  public 
participation  requirements  for  State 


33786 


Federal  Register  /  Vol.  45,  No.  99  /  Tuesday,  May  20,  1980  /  Notices 


work  programs  for  Section  3011  grants 
(40  CFR  35.726)  a  State  shall  consult 
with  the  public  in  the  development  of 
the  cooperative  arrangement.  Drafts  of 
the  cooperative  arrangement  shall  be 
made  available  to  the  public  at  State 
information  depositories  at  one  or  more 
convenient  locations.  The  public  shall 
be  notified  of  the  availability  of  draft 
cooperative  arrangements  and  a  public 
meeting  shall  be  held  if  the  State 
determines  there  is  sufficient  interest. 
Copies  of  the  final  cooperative 
arrangement  shall  also  be  maintained  in 
the  information  depositories. 

C.  EPA  Reviews 

In  order  to  insure  consistent  national 
policy  with  respect  to  cooperative 
arrangements  and  to  provide  for 
necessary  reprogramming  of  grant  funds 
the  cooperative  arrangements  will  be 
reviewed  by  EPA  Headquarters  before 
they  are  put  into  effect.  Guidance  for  the 
timing  and  content  of  such  submissions 
will  be  forthcoming. 

|FR  Doc.  80-15247  Filed  5-19-80:  8:45  am) 
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